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also use this sentencing rule in your negotiations with the DA to argue that the offer should be
discounted by the amount of undischarged parole time that will necessarily extend the sentence.
For a client convicted after trial, tell your client about this sentencing rule so that he faces no
unhappy surprises when he gets his time comp upstate.

] Although it is a misnomer, the “violent felony override” your client wants you to ask
for is not an urban legend, and, depending on the circumstances of your client’s
crime, you can do something to help him.

There is no such thing as a “violent felony override” in the law. However, there 1s a provision in
the law relating to eligibility for temporary release from incarceration that this term relates to. As
one court put it, a “violent felony override” is “an imprecise and potentially confusing term that
is sometimes used to describe a document referred to in 7 NYCRR 1900(4)[c][1][1i1] that permits
[DOCCS] to ascertain whether an inmate has one of the threshold requirements to be eligible for
a temporary release program despite conviction of a specified violent felony offense.” See
People v. Lynch,121 A.D.3d 717, 718 (2d Dept. 2014). Therefore, when your client requests a
violent felony override, he is probably seeking proof of eligibility for future temporary release
from prison despite his violent felony conviction.

Under 7 NYCRR § 1900.4, an incarcerated inmate must meet certain eligibility requirements to
even be considered for a temporary release program (such as work release). An inmate who was
convicted of one of the violent offenses listed in the regulation (the usual suspects: assault,
robbery, burglary, CPW, and a host of others) is ineligible UNLESS he can provide the
temporary release committee with “a court-generated document or document generated by the
Office of the District Attorney” establishing that, even though he was convicted of one of the
listed crimes, it did not involve either (1) “the use or threatened use of a deadly weapon or a
dangerous instrument,” or “the infliction of a serious physical injury.” See 7 NYCRR §
1900(4)[c][1ii]. So, for example, a client who was convicted of robbery under an aided-by-
another-actually- present theory could still be eligible for temporary release down the road, as
long as he can provide the proper proof of the qualifying circumstances. See, ¢.g., People v.
Cumberbatch, 24 Misc.3d 412 (Sup. Ct. Kings Co. 2009). (Note that the regulation contains a
great deal of other eligibility conditions, which are not directly relevant to the issue we’re
addressing here but could affect your client.)

Practice tip: If your client requests that you ask the court for a “violent felony override”
at sentencing, explain that there is no such document, but, if the circumstances allow, that there is
a request you can make to help him with a future request for temporary release. While the
regulation does not give guidance as to the form of the document, DOCCS will accept the
sentence and commitment' as proof of eligibility, as long as it specifies the subdivision that the

! The sentence and commitment is prepared by the court clerk at the time of or shortly after
sentencing. (In busy parts, the clerk will likely move on to the next case after sentencing and prepare the
S&C later). Trial practitioners wouldn’t ordinarily see the S&C, although it is part of the record on
appeal. If prepared by the clerk at the time of sentencing, you should ask to double check it, as mistakes
are easily made, not just as to the matters we note in this newsletter, but on a host of other matters. If it
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